STATE OF MAI NE MAI NE LABOR RELATI ONS BOARD
Case No. 09-10
| ssued: July 9, 2010

MAI NE STATE EMPLOYEES ASSCCI ATI ON
SElI U Local 1989,
Conpl ai nant
DECI SI ON
V. AND
ORDER

STATE OF MAI NE
DEPARTMENT OF PUBLI C SAFETY,

Respondent .
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This prohibited practice conplaint, filed by the Maine State
Enpl oyees Associ ation, SEIU Local 1989 (“MSEA’ or the “Union”) on
February 26, 2009, alleges that the State of M ne’s Departnent
of Public Safety (the “Enployer”) violated the State Enpl oyees
Labor Rel ations Act by engaging in direct dealing with enpl oyees,
t hereby breaching its duty to bargain in good faith in violation
of 26 MR S. A 8979-C(1)(A) and (E). Specifically, the conplaint
al l eges that the Enployer failed to bargain in good faith with
the Union in violation of 26 MR S. A 8979-C(1) (E) when the
Director of the Crime Lab negotiated with enpl oyees about
reassi gning duties and submtting a reclassification request to
conpensate for the new y-assigned duties. The conplaint further
all eges that the Enployer’s action interfered with, restrained or
coerced enployees in the exercise of their rights protected by 26
MR S.A 8979-B(1) in violation of 8979-C(1)(A).

Throughout this proceeding, Alison Mann, Esq., represented
the Maine State Enpl oyees Association, SEIU Local 1989; and
Joyce Oreschovich, Esq., represented the State of Mine,
Department of Public Safety, through the Bureau of Enpl oyee
Rel ations. An evidentiary hearing was hel d on Decenber 10, 2009,
and January 28, 2010. The parties submtted post-hearing briefs,



the | ast of which was filed on March 23, 2010.! On May 13, 2010,
the Board nmet to deliberate this nmatter.

JURI SDI CTI ON

The Mai ne State Enpl oyees Associ ation-SElIU Local 1989 is the
bar gai ni ng agent within the nmeaning of 26 MR S. A. 8979-A(1), and
the State Department of Public Safety is the enployer within the
meaning of 26 MR S. A 8979-A(5). The jurisdiction of the Board
to hear this case and to render a decision and order lies in 26
MR S. A 8979-H(2).

FACTS

1. The Maine State Police Crine Laboratory is part of the
Departnent of Public Safety. The Crine Lab Director, M.
Elliot Kollman, is a civilian enpl oyee who reports to the
conmmand staff of the State Police, which includes Col onel
Patrick Flem ng, the Chief of the Maine State Police and
Maj or Ray Bissette, who is in charge of support services,
including the Crine Lab.

2. M. Kollman started as the Director the Maine Crine Lab
about 6 years ago. M. Kollman is also an American Society
of Crime Laboratory Directors/Laboratory Accreditation Board
| nspector. Over the years he has done ten accreditations.
The Crinme Lab had received an inspection and initial
accreditation 3 or 4 years prior to M. Kollman’s arrival.
After his arrival, the Lab went through its first re-
accreditation, with Sgt. Harwood and Director Koll man
wor ki ng together through the process. The next schedul ed

'On March 19, 2010, it becane apparent that Board Member \Wayne
Wi tney had a conflict that prevented himfrom further participation.
Menmber Carol Gl nore received a copy of the transcript and the full
record and deliberated with the Board on this case.
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re-accreditation was set for April of 2009, which would be
the second re-accreditation or third inspection. Five years
fromthat accreditation would be the first one using the

i nternational standards, which inpose additional require-
ments on the managnent of the Lab. One new requirenent is
that the supervisors in the technical areas, such as |atent
prints and firearns units, will be required to have
techni cal expertise in the area being supervised.

The Crime Lab’ s organi zational chart from 2007 shows the Lab
divided into five sections: Biology, Chem stry, Latent
Prints, Firearns, and Phot ograph/ Evi dence Receiving? The
supervisors in the Biology and Chem stry units are
identified as “Supervisor Senior Laboratory Scientists,”
which reflects the fact that they possess techni cal
expertise in those disciplines. Sergeant Harwood is
identified as the supervisor for the Latent Prints Unit, the
supervisor for the Firearns Unit, and the supervisor of the
Phot ogr aphy/ Evi dence Receiving Unit. Sergeant Harwood is
also listed as the Assistant Director of the Laboratory.
Whil e Sgt. Harwood had significant work experience in
forensic science prior to becom ng a nenber of the Mine
State Police, he did not have the specific expertise and
trai ni ng necessary to provide technical supervision of the
forensic work in the latent prints and firearns units of the
Lab. Consequently, his supervisory responsibilities for
these two units were admnistrative, not technical. |If the
scientists in these two units needed technical guidance with
a difficult case, they were able to contact a specialist in
the Portland Police Departnent. Sergeant Harwood was al so
responsi bl e for the photography and evi dence receiving

2Conmput er crimes may also be a separate function within the Lab.
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section of the Lab, and, as the Assistant Director of the
Lab, all of the section supervisors reported to the Director
through him In addition, Sergeant Harwood served as the
qual ity manager for the Crine Lab.

In April of 2007, the MSEA and the State signed a Menorandum
of Agreenent in which the parties agreed to neet with a
representative of the Bureau of Human Resources for

“col | aborative discussions to address the matters of pay
equity and a career |adder for the Crine Lab.” Staff from

t he Bureau of Human Resources and various forensic
scientists held a series of neetings during 2007 and 2008 to
di scuss these issues. The career |adder issue referred to
the lack of opportunity for upward nmobility for those in the
field of forensic science due to the extrenely small job
market in this field in Maine. The pay equity issue

refl ected a concern about different technical specialties
being in different pay grades. Those involved in these
meetings were in agreenent that the job descriptions for al
of the forensic scientists should be conparable, having the
same primary duties and the sane pay grade. The group’s
objective was to create a career |adder of Forensic
Scientist |, Forensic Scientist Il, and Forensic Scienti st
1l (or Senior Forensic Scientist), with the pay grade tied
to the level, not to the technical specialty. There was no
di scussion specifically on creating a Supervisory job
description as part of this career |adder, though there was
some thought that eventually it m ght be appropriate.

The Bureau of Human Resources is the agency that manages the
state conpensation system The Bureau conducts job anal yses
and audits to ensure that every position in state governnent
is classified appropriately and assigned to the proper pay
grade. Decisions on job classifications and all ocation of
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those classifications to pay grades are nmade by the Bureau
of Human Resources, not by the supervisors or nmanagers in

t he operational areas. The supervisors and nanagers provide
information on the tasks perforned and the responsibilities
of each job, and they respond to inquiries fromthe Bureau,
but the decision on reclassifications rests entirely with

t he Bureau of Human Resour ces.

| f an enpl oyee thinks that the duties and responsibilities
of his or her position have changed since its initial
classification, the enployee may subnmt a request for a
reclassification. Requests for reclassification are
submtted through a Iengthy formcalled an “FJA petition,”
which initiates what is called a “functional job analysis”.
A job analyst in the Bureau of Human Resources reviews the
i nformati on provided by the enpl oyee and conpares it to the
current classification. The analyst conducts an audit to
determ ne what tasks are being perfornmed and to what extent.
The analyst will discuss the audit wth the supervisor or
manager. Based on all of the information gathered, the
anal yst makes a determ nati on on whet her the enpl oyee shoul d
be in a different classification. M. Robin Danforth, the
State’s Merit System Coordinator, reviews all of the

anal ysts’ reports and sends the final decision to the

enpl oyee, the nmanager, and to the Budget Ofice and the
State Controller.

VMBEA- SEI U or the enpl oyee’ s supervisor or manager may al so
subnmit a reclassification request using the same procedure
and the same FJA form About 400-500 reclassification
requests are submtted each year, about 25% of which are
managenent initiated.

Article 53 of the 2007-2009 collective bargai ni ng agreenent
for the Professional and Technical Services bargai ning unit
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establ i shes the process for appealing reclassification
determ nati ons made by the Director of Human Resources.?
Sections 3 and 4 address the effective date of
reclassification or reall ocation:

3. Except for reclassifications and reall ocations
in connection with a reorgani zati on, any
reclassification or reallocation decision of the
Director of Human Resources or the Arbitrator or

Al ternate shall be effective as of the date of the
witten initiation of the reclassification or
real | ocation request by the enpl oyee, MSEA-SEIU or
State and shall be inplenented retroactively when
the funds are provided pursuant to budgetary

pr ocedur es.

4. Recl assifications and reallocations in
connections with a reorgani zation shall be
effective on the date they are approved and
i mpl enent ed.

10. Most reclassification petitions filed by nanagenent address
proposed changes in job assignnments or nore extensive
reorgani zations. A typical managenent-initiated reclass-
ification petition results in a pay change that is effective
when the reorgani zation is inplemented.* Most reclassific-
ation requests submtted by managenent are granted; if the
Bureau of Human Resources determ nes that the request wl|
be deni ed, managenent w thdraws the request. There is
nothing in the collective bargaining agreenent or state

5The article defines classifications and reclassifications as
“the assignhnent or reassignnent, respectively, of a position or group
of positions to an occupational classification which is appropriate
for conpensation and enpl oynent purposes” and defines allocation and
reallocation as “the assignment or reassignnent, respectively, of a
classification to the appropriate grade in the conpensation plan.”

‘“The effective date of a pay change is not the sane as the date

the pay increase is received. Oten, due to the budgeting process, the
change is nade retroactive to the effective date.
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11.

12.

13.

14.

policy that prohibits managenent fromfiling a petition to
address a change in duties that has already been
i npl enent ed.
Enpl oyee-initiated recl assification requests address changes
t hat have already occurred. As such, if the reclassifica-
tion request is granted, the pay change is effective
retroactively to the date the request was fil ed.
I n accordance with Article 53, when the new duties are
al ready being performed and the reclassification is
subsequently granted, the enployee is entitled to
retroactive pay, regardless of who initiated the
reclassification request. Robin Danforth, the Merit Systens
Coordi nator, testified that on nore than one occasi on she
had to notify the Budget O fice that a managenent-initiated
request was actually based on duties that had al ready been
taken on, rather than on prospective changes. Her
instruction to the Budget Ofice is that the pay adjustnent
must be retroactive to the date of the change, not the date
the reclassification was approved.
Section 11 of the FJA-1 formis the section asking for the
justification for the reclassification request. In the FJA-
1 formrevised on 04/08, section 11 states:

Justification for request; identify changes

to the position and/or reason(s) for the

request.®
A nunber of enployees in the Crine Lab had received
reclassifications in the past few years. Kim Stevens’s
positi on was awar ded dual -di sci pline status through the
recl assification process, a Clerk IlIl becane a forensic

*The FJA formin use prior to the 04/08 revision al so requested

the following information: “G ve purpose for assigning these duties to
this position (reorgani zati on, conbi nation of positions, Legislative
mandate, etc.).”
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15.

16.

17.

technician to reflect the evidence receiving
responsibilities, the Forensic Chem st IIl serving as the
unit supervisor was reclassified to a Senior Laboratory
Scientist. Sone of the reclassification requests that were
deni ed by the Bureau of Human Resources are still on appeal,
including that of Gretchen Lajoie. Her reclassification
request, filed in 2005, was based, in part, on performng
supervisory duties in the fire debris unit within the

chem stry section. The request was denied and the appeal is
awai ting arbitration.

In July of 2008, Sgt. Harwood received a pronotion to a
Special Projects position in the Departnment of Public Safety
(outside of the Crine Lab) that was to becone fully
effective that Septenber. Wth the consent of Koll man and
the command staff, Sgt. Harwood began spendi ng nost of his
time in his new position, although he remained available to
help in the Crime Lab during the transition.

Upon | earning of Sgt. Harwood s pl anned departure, Koll man
went to the command staff to request that the Sergeant’s
position be “civilianized,” that is, made into a senior

| aboratory scientist position, rather than a position that
could only be filled by a sworn State Police officer. Hi's
argurments for this change were partly based on the ASCLD/ LAB
i nternational accreditation standard, which would be inposed
in five years, requiring the use of technical personnel in
supervi sory positions over technical functions. Kollman's
request to civilianize the position was denied.

G ven the budgetary constraints facing all state agencies,
Kol I man knew there was no possibility of creating a new
position in the Crinme Lab. Kollman had | earned from soneone
in the Human Resources Departnent that if he assigned new
responsibilities to an enpl oyee, he could follow that with a
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18.

19.

20.

21.

recl assification request or have the changes consi dered

t hrough a reclassification request already submtted by the
enpl oyee.

Kol man felt that there was an i rmedi ate need for soneone

wi th an understanding of quality managenent issues to get on
board in order to prepare the application for re-accredit-
ation by the March 2009 deadline. Getchen Lajoie had sone
supervisory duties in the chemstry unit and regularly
attended Kol |l man’s staff neetings. Kollman consi dered
Lajoie to be part of his supervisory staff and was
confortabl e assigning the quality manager duties to her
based on her experience and organi zational skills. Koll mn
testified that all of his staff agreed that she was the

obvi ous choi ce.

When Kol I man infornmed Lajoie of these new responsibilities,
he viewed it as sinply a matter of telling her that she
woul d be assum ng those responsibilities. There was no

di scussi on of which specific duties she mght be interested
in, just a statenent that she would take on the quality
manager function. There was no discussion of pay, just that
he woul d submt the paperwork for a reclassification.

In an emai|l dated July 18, 2008, Sgt. Harwood inforned the

| ab that he woul d be spending nost of his tinme in his new
position even though the pronotion would not be effective
until Septenber. He indicated that he and Kol | man had

det erm ned who woul d take over his various duties
tenporarily until his replacenment was hired. This enai
identified Getchen Lajoie as taking over all of the quality
manager duti es.

Sonetime before July 30, 2008, Koll man decided to
permanent|ly assign these duties to Lajoie, although this
deci sion was not made public until later. On July 30, 2008,
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22.

23.

24.

25.

he sent an email to Lajoie and her i mredi ate supervi sor,
Ronal d Kaufman, indicating that he was in the process of
filling out an FJA based on the additional quality manager
responsibilities that woul d be added, and stating, “[u]pon
[ Harwood’ s] pronotion, | will submt the paperwork to HRto
start the reclassification process.”

The parties stipulated to the foll ow ng:

On or before July 30, 2008, G etchen Lajoie spoke
with Elliot Kollman about the fact that she had a
recl assification request pending and told himthat
she didn’t want the quality manager change to
interfere with the back pay which she believed she
m ght receive pursuant to that reclassification
request .

The reclassification request dated August 14, 2008, was
submtted by Lajoie and was granted on Decenber 26, 2008.
The effective date of the reclassification was August 14,
2008, and the request for funding of the pay change was
subnmitted to the Legislature as part of the suppl enenta
budget. At the tine of the hearing, the funding request was
still pending before the Legislature.

The parties stipulated to the foll ow ng:

Soneti me before Septenber 3, 2008, G etchen Lajoie
had a conversation with Elliot Kollmn in which
she asked hi m when he planned to announce to the
staff that she was taking the quality manager
position/duties which she referred to in an e-nai
as ‘the quality manager position.” Elliot told
Gretchen to keep it quiet until he could announce
it at a staff neeting, which was an idea G etchen
did not like. Subsequently Elliot began telling
peopl e who asked what he was doing so that people
heard it pieceneal and not all at once.

On Septenber 9, 2008, Koll man sent an email announcing that,
effective Septenber 2, 2008, Lajoie was the quality manager
for the Crime Lab. 1In this sanme email, Koll man announced
that Sgt. Robin Parker would be joining the Laboratory
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26.

27.

28.

29.

30.

managenent staff as of Septenber 22, 2008.

Sergeant Parker had never worked in a forensic |aboratory
and did not have the type of technical training necessary to
serve as a technical supervisor for |latent prints and
firearns unit. Kollman's email of Septenber 9, 2008, noted
that Sgt. Parker’s duties were ERT adm nistration, evidence
control, digital evidence oversight, |lab security and
safety.

A nunber of enployees in the |ab were di sappointed by the
manner in which Koll nman appoi nted Lajoie as quality manager
because opportunities for advancenent were so rare in the

| ab. Sonme enpl oyees testified that they woul d have applied
for the job if it had been posted in the normal manner.

On Septenber 10, 2008, a | ab enpl oyee showed Kol | man’ s enai
of Septenber 9, 2008, to C J. Betit, an MSEA representati ve.
This was the first the Union knew about this issue.

The col |l ective bargai ning agreenent requires that all job
vacanci es be posted to all ow enpl oyees to apply for the
position. The posting nmust include a description of the
job, the pay rate, the required qualifications and
requirenents for applying for the position. A position nust
be established before there can be a posting for it. In the
situation at the Crinme Lab, the position being vacated was
Sgt. Harwood’ s position, which was part of the State Police
bargaining unit. The latent prints and firearns supervisory
duties were just part of that position, not a separate job
that coul d be posted.

The col |l ective bargai ni ng agreenent has a provi sion enabling
an enpl oyee to receive “acting capacity” pay when the

enpl oyee has been tenporarily assigned to a job in a higher
pay grade and works in that job for a m ni numof one week.
This provision only applies when there is a vacant position
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31.

32.

33.

and an enployee in a |lower pay grade is filling in on a

t enporary basi s.

When it came tine to identify a technical person to take
over the supervision of the Latent Prints/Firearns section,
Kol I man recogni zed that he had three | ab scientists working
in that area who were all technically qualified to assune
those duties. Kollman notified these three bench scientists
by email in late August of his plans to assign the
supervisory duties to one of them In that enmail, Koll man
i ndi cated that he would set up an interview process for

t hose who were interested and would submt the

recl assification request after the duties were reassigned.
A week or so earlier, he had told one of these enpl oyees
that the personnel specialist for the departnment had told
himthat his reclassification request would be supported.
The three enpl oyees, Alicia WIlcox, Cynthia Honer, and

Kim Stevens, all notified Kollman that they were interested
in the opportunity to take on the supervisory duties.
Kol Il man sent an email scheduling themfor interviews on
Sept enber 16, 2008. The interview process was the sane for
all: Kollmn asked all the questions, while three others
(the DNA Supervisor, the Chem stry Supervisor, and G etchen
Lajoie) listened and took notes. At the beginning of each
interview Kol Il man stated that there would not be any

techni cal questions; all his questions were related to
supervi sory issues. Because the reclassification had not
been submitted at this stage, no one present had any idea of
what the pay for the revised position would be.

Two days after the interviews, Kollman net with the three
peopl e who had interviewed for the position and the fourth
person in the latent prints and firearns unit. Kol l man
announced that Kim Stevens got the job. Kollnman sent an
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34.

35.

36.

email to the entire | aboratory on Septenber 18, 2008, with a
subj ect headi ng of “New Supervisor” stating, “Effective

i mredi ately, Kim Stevens will be assum ng the duties of
Supervi sor of the Firearns and Latent Print Units.

Congrats!”

Bot h of the enpl oyees who interviewed but were not assigned
the Latent Prints and Firearns supervisory duties testified
that they felt that the interview process was a sham For a
vari ety of reasons, they felt that Kollnman had al ready

sel ected Stevens and was nore or |ess just going through the
notions of an interview. They were disappointed in the
process because there are so few opportunities for
advancenent in the field of forensic science in Mine.

Based on Kol | man’ s assurances of submitting the

recl assification paperwork they assuned that they were
applying for a position with increased pay.

Kol Il man submtted a reclassification request for Stevens on
Sept enber 25, 2008, after he had assigned her the
supervisory duties. This reclassification request was
granted on Cctober 18, 2008, noving her to Senior Laboratory
Scientist. The nmeno fromthe Departnent of Admi nistrative
and Financi al Services conmunicating this approval stated:

We have approved nanagenent’s request as

i ndi cated above. This action is contingent on
Bur eau of Budget review and approval of the
proposed request, to include solving any
fundi ng probl ens associated with this action,
establ i shment of an appropriate effective
date, and formal assignnent of the proposed
new duti es.

On January 12, 2009, Stevens submtted her own

recl assification request based on the sane change in duties.
Wien Robin Danforth at the Bureau of Human Resources becane
aware that Steven s request had al ready been approved as a
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37.

38.

managenent -initiated reclassification, Danforth contacted
Kol lman to confirmthat Stevens was al ready perform ng those
duties. Danforth then notified the Bureau of Budget that
the effective date of her reclassification should be

Sept enber 18, 2008, the date that the change in job duties
was i npl enent ed.

Kol l man was able to find noney in his budget to fund the pay
i ncreases associated with the two reclassifications first by
converting a vacant photographer position to a part-tine
phot ographer position, then |later by converting it to a
part-tinme technician position. Freeing up noney in this
manner was thought to increase the likelihood of the

recl assifications being funded.

The managenent rights provision of the collective bargaining
agreenent authorizes managenent to nmake job assignnents:

ARTI CLE 41. MANACGEMENT RI GHTS

The MSEA-SEI U agrees that the State has and will
continue to retain the sole and exclusive right to
manage its operations and retains all nmanagenent

rights, whether exercised or not, unless specifically
abridged, nodified or delegated by the provisions of
this Agreenent. Such rights include, but are not
[imted to, the right to determ ne the m ssion,

| ocation and size of all agencies and facilities; the
right to direct its work force; to adm nister the nerit
system to establish specifications for each class of
positions and to classify or reclassify and to allocate
or reallocate new or existing positions in accordance
with the law, to discipline and di scharge enpl oyees; to
determ ne the size and conposition of the work force;
to elimnate positions; to make tenporary |layoffs at
its discretion; to contract out for goods and services;
to determ ne the operating budget of the agency; to
install new, changed or inproved nmethods of operations;
to relieve enpl oyees because of |ack of work or for
other legitimate reasons; to naintain the efficiency of
t he governnent operations entrusted to them and to

t ake what ever actions may be necessary to carry out the
m ssion of the agency in situations of emnergency.
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DI SCUSSI ON

The conpl ai nt before us alleges that the Enployer's conduct
in reassigning duties fromone position in the Crinme Lab to
anot her, then reclassifying that position, anmounted to a failure
to bargain in good faith in violation of 26 MR S. A 8979-C(1) (E)
because the interaction with the enpl oyees concerning these
changes amobunted to direct dealing. The conplaint also alleges
that this direct dealing violated 26 MR S. A 8979-C(1) (A by
interfering with enployees in the exercise of the rights
guaranteed by the Act. For the nost part, the facts are not in
di spute; the issue is whether the Enployer's actions violated the
Act .

Once a union becones certified or recognized as the
bar gai ni ng agent, the enployer is obligated to bargain solely
with that union over the ternms and conditions of enploynent for
enpl oyees in that unit. 26 MR S. A 8979-F(2)(B) (the certified
union is "the sol e and excl usive bargaining agent for all of the
enpl oyees in the bargaining unit"). Bypassing the bargaining
agent, either by making a change in a nandatory subject
unilaterally or by dealing directly with the unit enployees, is a
failure to bargain in good faith in violation of §8979-C(1)(E)
because it is, in essence, a refusal to bargain. MSEA v. State
of Maine, Bureau of Al coholic Beverages, No. 78-23 (July 15,
1978) ("a public enployer's unilateral change in a nandatory

subj ect of bargai ni ng underm nes negotiations just as effectively
as if the public enployer altogether refused to bargain over the
subject"), aff'd State of Miine, Bureau of Al coholic Beverages V.
M.RB and MSEA, 413 A 2d 510 (Me. 1980) and MSEA v. BMH, No.
84-01, at 7 (the enpl oyer nust bargain with the excl usive

representative of the enpl oyees not with the enployees directly).
Furthernore, negotiating with anyone other than the bargaining
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agent is interference with the rights guaranteed the Act, in
violation of 26 MR S. A 8979-C(1)(A). MSEA v. BMH , No. 84-01
at 7, citing Medo Photo Supply Corp. v. NLRB, 321 U S. 678, 684
(1944). See also Allied Signal, Inc., 307 NLRB 752, 754 (May 29,
1992) (" CGoi ng behind the back of the exclusive bargaining

representative to seek the input of enployees on a proposed
change in working conditions . . . plainly erodes the position of
t he designated representative.”), accord, Teansters v. Aroostook
County Sheriff's Dept., No. 92-28, at 24-25 (Nov. 5, 1992).

The Board s anal ysis of direct dealing charges was nost
recently described in MSEA v. State of Miine Departnent of Public

Safety. In that case, the Board reviewed prior case |aw which
had consistently held that nerely inform ng enpl oyees of changes
is not considered direct dealing because it is not negotiating
over a mandatory subject of bargaining. As the Board stated:

It is the enployer's conduct that is key to a finding
of direct dealing, and the distinction between notice
to an enpl oyee regardi ng a change in working
conditions, and a proposal for such a change, is
determ nati ve.

MSEA v. State of Maine Dept. O Public Safety, 09-13 at 6 (Aug.
21, 2009). The enployer’s conduct nust be closely reviewed to

di scern the nature of the interchange with the enpl oyee. For
exanple, in Oono Fire Fighters Ass'n v. Town of Orono, the Board

hel d that a neeting in which the enployer gave notice to an

enpl oyee of a change in his work schedule did not constitute

di rect dealing, even though it was considered a unil ateral
change. No. 89-18 at 11 (Sept. 21, 1989). Simlarly, in Jay
School Departnment, a nenp to enpl oyees rem ndi ng enpl oyees of an

opportunity to request a transfer was not considered direct
deal i ng because the meno did not make a proposal or solicit a
response from enpl oyees. Teansters v. Jay School Dept., No.
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06-22 at 8 (Nov. 21, 2006). If the enployer’s action is not just
i nform ng but seeking a response to a proposal, direct dealing
may have occurred. The Board has concluded that the enpl oyer
engaged in direct dealing when the enployer sent a questionnaire
to enpl oyees asking themto choose anong alternatives for
schedul i ng furl ough days. Teansters v. Aroostook County, No.
92-28 at 24 (Nov. 5, 1992). Simlarly, the Board concl uded that
direct dealing occurred when survey questions were clearly

intended to solicit enployee input on negotiable matters. AFSCME
v. Gty of Portland, No. 90-14 at 18 (Cct. 18, 1990) (15 out of
19 survey questions related to current or alternative pension

benefits). Direct dealing can also be nore subtle than directly
asking for enployee input, as in the Maine Maritine case where

t he enpl oyer solicited a response by making a | ow offer, then
responded to the enpl oyee’s obvious di smay by changi ng the
starting salary and benefits package for the position. NMSEA v.
Maine Maritinme Acadeny, No. 05-04 at 21 (Jan. 31, 2006).

Bef ore di scussing the nerits of the Union’s case, it is
necessary to enphasize that this case is a narrow case limted to
direct dealing. The issue as stated in the Union's post-hearing
bri ef bears repeating here:

Whet her the conduct of Respondent’s Crine Lab Director
Elliot Kollman, in the course of changing the jobs of
Ms. Gretchen Lajoie and Ms. Kim Stevens, constituted
“direct dealing” in violation of 26 MR S. A. 8979-

C(1) (A and (E).
We note that it is not necessary for us to determ ne whether the
Enpl oyer’ s conduct constituted a violation of the collective
bar gai ni ng agreenent or whether it constituted a unil ateral
change in a mandatory subject of bargaining in order to address
the direct dealing charge in this case.
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The present case concerns two separate positions at the
Crinme Lab whose duties were changed in a manner that the Union
al l eges involved direct dealing. The first issue is the addition
of quality manager duties to the position held by G etchen
Laj oi e, the subsequent reclassification of that position, and the
announcenent of that change to the |ab enpl oyees. The second is
the reassi gnment of supervisory duties in the Latent Prints and
Firearns sections of the Lab, the discussions with enployees in
that unit concerning who woul d assune those duties, and the
subsequent reclassification of the affected position.

The Enpl oyer argues that the charge regarding Lajoie’s
position nust be dism ssed as untinely. The Enpl oyer is correct
in arguing that the Board is prohibited fromrelying on evidence
of events occurring nore than 6 nonths prior to the filing of the
conplaint. The State Enpl oyees Labor Rel ations Act states,

“. . . no hearing shall be held based upon any all eged prohibited
practice occurring nore than 6 nonths prior to the filing of the
conplaint . . . ." 26 MR S. A 8979-H(2). The Board s |ong-
standi ng standard for applying that provision is that the six-
nonth statute of limtations "begins to run when the conpl ai nant
knew, or reasonably should have known, of the occurrence of the
event which allegedly violated the Act." Coulonbe v. Gty of
South Portland, No. 86-11, at 8 (Dec. 29, 1986).

The conplaint in this case was filed on February 26, 2009,
whi ch neans the violation nust be based on events occurring on or
after August 26, 2008. Wth respect to the charge invol ving
Lajoie’s position, nost of the actions alleged to be direct
deal ing occurred in July or early August, outside of the six-
nmonth limtation period. The record is clear that the Union did
not know of the events until Septenber 10, 2008, when an enpl oyee
showed the union field representative a copy of the emanil stating
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that Lajoie was the Lab’s new quality manager. W agree with the
Union that given the facts of this case and the nature of the

all eged infraction, the Union cannot reasonably have known of the
handling of the quality manager functions any earlier. Thus, we
reject the Enployer’s argunment that this portion of the conplaint
is untinely.

As noted above, for conduct to be considered direct dealing
there nust be something nore than communi cation of a deci sion
al ready made. Wth respect to G etchen Lajoie and the quality
manager functions, there was no communi cati on about wages, hours,
or working conditions beyond Kollman’s statenment that Lajoie
woul d be given additional duties and that he would submt a
reclassification request. There was no evidence that Koll man
sought any input fromLajoie on, for exanple, which duties she
woul d assume, or how it would inpact her wages or hours. There
is no evidence in the record that Kollnman negotiated in any
manner with Lajoi e about submitting a reclassification request.
The evidence is only that Lajoie comruni cated to Kol |l man her
concern about his reclassification request jeopardizing her
chances of receiving back pay fromthe reclassification request
she filed in 2005.

We do not consider Kollman's request for information on how
much tine Lajoie spent of various duties to be the sort of
comuni cation that constitutes direct dealing. Even though it
m ght have an end result of a change in pay grade, it was nerely
a request for the factual information necessary for the
conpl etion of the reclassification request form There was no
attenpt to solicit from Lajoie suggestions or sentinents about
any mandat ory subject of bargaining. Kollman was just processing
the information. W are also not persuaded by the Union’s claim
that the comrunication with Lajoie regarding the effect on her
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pendi ng reclassification request was direct dealing. Article 53
of the collective bargaining agreenent allows reclassification
petitions to be submtted by either managenent or the enpl oyee,
so it cannot be said that this interchange involved a proposed
change in a mandatory subject of bargaining.

The Union contends that Kollman’s email to the Laboratory
staff with the announcenent that Lajoie was the new quality
manager was sent in response to Lajoie’ s expressed displeasure
wi th how the news was getting out. Even if the evidence were
clear that her coment pronpted himto send the enmail, which it
is not, that is not direct dealing. There is no evidence that
t he del ayed announcenent of a decision on the assignnent of
duties had any inpact on a mandatory subject of bargai ning.

Wth respect to the reassignnent of supervisory duties in
the Latent Prints and Firearns section, the Union argues that the
Director engaged in direct dealing with various enpl oyees through
the interview process. W disagree. Kollman decided on his own
whi ch duties would be assigned. There is nothing in the record
to suggest that he negotiated with any of the three interview ng
enpl oyees about which supervisory duties would be assigned, about
t he workl oad, or the |level of responsibility to be added, nor was
t here any negoti ati on about wages. The email he sent out to
determ ne who was interested clearly stated that once the new
duties were assigned, he would subnit a reclassification request.
Article 53 of the collective bargaining agreenent clearly allows
managenent to submt a reclassification request. The evidence is
cl ear that once the request was submtted, it would be processed
by the Bureau of Human Resources as all such requests are
processed. As the Director of the Lab, Kollmn had no authority
to decide its outcone.
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The Union contends that the Director “comunicated with
enpl oyees thensel ves to work out how, when and what pronotion- by-
reclassification would be realized.” MSEA Brief at 20. The
Union’s attenpt at characterizing an interview as negoti ating
wi th enpl oyees by saying the enpl oyees were “giving input as to
their owm qualifications” and therefore it was “involving themin
t he decision of what the change would be,” MSEA Brief at 22, is a
di stortion of what negotiations are. Kollman was sinply seeking
information fromthe enpl oyees on their ability to handle
supervisory responsibilities. The Union’s position on this issue
woul d transforminto direct dealing any effort by managenent to
make a deci sion on the basis of information provided by
enpl oyees, rather than finding direct dealing when the enpl oyer
solicits enpl oyee sentinents on a proposed change in a nmandatory
subj ect of bargai ning.

We conclude that the Union has failed to prove that the
Crinme Lab Director engaged in direct dealing in changing the job
duties of Gretchen Lajoie and Kim Stevens. The changes in job
assignnments were made unilaterally and the subsequent reclass-
ification requests reflected those changes. None of the
interactions Kollman had with these enpl oyees included any
attenpt at give-and-take negotiation. Neither the reassignnment
of duties to these two enpl oyees nor the handling of the
reclassification requests constituted direct dealing.

It is not our role to determ ne whether there was a
viol ation of the contract or whether the State' s reclassification
procedures were properly followed or adm nistered by the State’s
Bureau of Human Resources or the Crime Lab Director in this
specific case. W recognize, however, that the Union has a
legitimate concern about the possibility that tight budgets in
the future across state governnent may pronpt individual managers
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to reassign higher |evel duties and seek a reclassification after
doing so. W think it is the parties’ responsibility to raise
this issue at the bargaining table and find a solution through
negoti ati on.

ORDER

On the basis of the foregoing discussion, and by virtue of
and pursuant to the powers granted to the Mai ne Labor Rel ations
Board by 26 MR S.A. 8 979-H(2), it is ORDERED that the
prohi bited practices conplaint filed by the Maine State Enpl oyees
Associ ation is dism ssed.

Dat ed at Augusta, Maine, this 9th day of July, 2010.
MAI NE LABOR RELATI ONS BOARD

The parties are advi sed of
their right pursuant to 26

MRS A 8 979-H(7) to /s/
seek a review of this Peter T. Dawson
deci sion and order by the Chair

Superior Court. To initiate
such a review, an appealing
party rmust file a conpl aint

with the Superior Court within /sl
fifteen (15) days of the date Ri chard L. Hornbeck
of issuance of this decision Enpl oyer Representative

and order, and otherw se
conply with the requirenents
of Rule 80(C) of the Rules of
G vil Procedure. /sl
Carol G lnore
Enpl oyee Representative
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